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wage, what he should otherwise acquire directly by a retention of the 
tip if the statute were upheld. It is submitted that the principal 
case is sound. 

Contracts — Physician's Services — Amount op Compensation. — 
Plaintiff rendered medical services to A at the request of defendant's 
testator and sued for their value. Held, in determining the value of 
plaintiff's services it was proper to consider the size of the decedent's 
estate in view of a general usage among physicians to regulate their 
fees according to their patients' ability to pay. Succession of Levitan 
(La. 1918) 79 So. 829. 

Where a physician renders services to a patient without an ex- 
press contract, the courts have, as a general rule, failed clearly to 
distinguish between those cases where recovery should be had on quasi- 
contractual grounds and those where a contract implied in fact has 
arisen. In all cases they have adopted as a test of a reasonable com- 
pensation the ability and experience of the physician, the nature of 
his services, the time spent in performing them and the amounts 
received for like services by physicians of similar professional stand- 
ing. See Jonas v. King (1886) 81 Ala. 285, 1 So. 591; Saffin v. Thomas 
(1894) 8 Oh. C. C. 253; Stockbridge v. Orooher (1852) 34 Me. 349. 
Following this test, the great weight of authority holds that evidence 
of the patient's ability to pay cannot be used as a basis of compensa- 
tion, even though there is a custom among physicians to regulate 
their charges according to the wealth of their patients. Robinson v. 
Campbell (1878) 47 Iowa 625; Morrell v. Lawrence (1907) 203 Mo. 
363, 101 S. W. 571; contra, Ozarnowshi v. Zeyer (1883) 35 La. Ann. 
796; see Lange v. Kearney (1889) 51 Hun. 640, 4 N". T. Supp. 14 aff'd. 
(1891) 127 K T. 676, 28 ST. E. 255. Evidently where a physician in 
an emergency renders services to one who is unconscious or otherwise 
unable to contract, compensation must be based on a quasi-contract- 
ual obligation alone and the patient's wealth is not a factor entering 
into the determination of reasonable value. Ootnam v. Wisdom (1907) 
83 Ark. 601, 104 S. W. 164; 8 Columbia Law Rev. 58. But in the 
instant case, as well as in all others where services were rendered at 
the request of the patient, recovery should be had on a contract im- 
plied in fact and not in quasi-contract. See Ootnam v. Wisdom, supra. 
Such an action being based entirely on the intention of the parties, 
Eertzog v. Eertzog (1857) 29 Pa. St. 465, a general custom among 
physicians to regulate their fees according to the ability of their 
patients to pay, or even a habit of the particular physician to do so, 
if known to the defendant, should be admitted to show what charges 
the parties contemplated when making the contract. Upon this reas- 
oning, suggested in Morrissett v. Wood (1899) 123 Ala. 384, 26 So. 
307 and Lange v. Kearney, supra, the principal case would seem sound 
though not in accord with the weight of authority. 

Equity — Injunction to Protect the Right op Property in News. 
— The complainant collected news at great expense for distribution 
among its members. The defendant made a practice of taking com- 
plainant's news reports, published in early editions or on bulletin 
boards, rewriting them, and then transmitting this pirated news to its 
own customers, who would in this manner procure and publish it before 
the members of the Associated Press in the same locality. Held, three 
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judges dissenting, the defendants were properly enjoined from publish- 
ing the news thus obtained, since the complainant had a "quasi- 
property" in the news for a limited time even, after its earlier publica- 
tion and its appropriation was unfair competition. International News 
Service v. Associated Press (1918) 248 XT. S. 215, 39 Sup. Ct. 68. 
For a discussion of this case see 17 Columbia Law Bev. 257. 

Executors — Obligation Upon Contract of Decedent — Liability. — A 
decedent held a contract for the erection of a building which was 
practically completed at the time of his death. His widow as execu- 
trix borrowed money from the plaintiff, a bank, giving two promissory 
notes signed "Lulu M. Betts, Ex." The proceeds of these notes went 
in partial payment for labor and materials used in the construction of 
the building. Afterward the executrix turned over the contract to the 
surely company which had guaranteed its performance and they com- 
pleted it. The bank's claim on the promissory notes was presented and 
filed against the estate which was insolvent. Held, the notes were not 
a valid claim against the estate. Exchange Nat'l. Bank v. Betts' Estate 
(Kan. 1918) 176 Pac. 660. 

It is well settled that executors have no power to bind estates by 
their own contracts even if for the benefit of such estates. Moreover, 
executors are liable personally upon the contracts which they attempt 
to make in their official capacity. See Sterrett v. Barker (1897) 119 
Cal. 492, 51 Pac. 605; Boggs v. Wann (C. C. 1893) 58 Fed. 681. The 
fact that they are authorized to carry on the business of their testators 
or required to complete their contracts does not alter this rule. Jahp 
v. Bradley (1914) 185 HI. App. 215; Thompson v. Canterbury (C. C. 
1891) 12 Fed. 485; see DurUn v. Langley (1896) 167 Mass. 577, 46 
N. E. 119. This rule as to individual liability does not preclude the 
representative's right to reimbursement out of the assets of the estate. 
See Eullett v. Hood (1895) 109 Ala. 345, 19 So. 419; Millard v. Harris 
(1887) 119 HI. 185, 10 N. E. 387. If the estate is insolvent the 
demands against it are usually classified according to a priority estab- 
lished by statute. In the Kansas statute the expenses of administra- 
tion together with the wages of servants are second only to funeral 
expenses in order of priority. Mcintosh, Gen. Stat, of Kan., 1915, c. 35, 
Art. V, §4569. Inasmuch as the Kansas court has interpreted the 
wages of servants to include those of a clerk employed in decedent's 
business, Cawoodv, Wolfiey (1896) 56 Kan. 281, 43 Pac. 236, it would 
seem that the claims for labor which were paid by this executrix would 
be entitled to a priority in payment out of the assets of the estate. 
But the estate might not be able to pay more than a small pro rata 
share even to a preferred class of creditors. Therefore, the act of the 
executrix would be very imprudent in paying this claim before others, 
and she would not be allowed reimbursement to the injury of the other 
creditors of the same class. Jackson v. Wood (1895) 108 Ala. 209, 19 
So. 312. Where, however, the executor is insolvent the creditors who 
have contracted with him for the benefit of the estate may despite his 
personal liability, have relief in equity against the estate, In re Frith 
(1902) 1 Oh. 342; Thompson v. Smith (1887) 64 K H. 412; Long v. 
Rodman (1877) 58 Ind. 58; Edwards v. Love (1886) 94 H. C. 365; 
see Glapp v. Olapp (1887) t 44 Hun 451; Pike v. Thomas (Ark. 1898) 
47 S. W. 110. But there is no evidence in the principal case that the 
executrix was insolvent. The case is, therefore, sound and well estab- 
lished by authority. 



